
OPTION AND

AGREEMENT OF SALE AND PURCHASE


THIS AGREEMENT is made and executed as of the [__] day of April, 2008, (‘the Effective Date”), by and between Satellite Senior Income Fund, LLC, a Delaware limited liability company, with offices at 623 Fifth Avenue, 19th Floor, New York, New York 10022  (herein referred to as “Seller”), and [___________________________] (herein referred to as “Buyer”).


WHEREAS, Seller desires to sell, and Buyer desires to secure the right to purchase, subject to the terms and conditions hereinafter set forth, all of Seller’s interest in the property described on Exhibit A attached hereto, hereinafter referred to as the “Purchased Property”.


NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained, Seller and Buyer agree as follows:

ARTICLE 1.

PURCHASED PROPERTY

1.1 Seller desires to sell, and Buyer desires to secure the right to purchase, subject to the terms and conditions hereinafter set forth, the Purchased Property.

ARTICLE 2.

OPTION, SALE AND PURCHASE

2.1 Seller will grant Buyer an exclusive option to purchase the Purchased Property under the terms hereof (the “Option”) for an amount equal to ten percent (10%) of the Purchase Price set forth in Article 3 of this Agreement (the “Option Amount”), and will grant to Buyer an exclusive right to purchase the Purchased Property for 7 days following the date of this Agreement (the “Option Period”). Buyer shall deposit the Option Amount by wire transfer on the date hereof according to the Escrow Agreement attached hereto as Exhibit B.  During the Option Period:

a. Buyer shall complete its engineering, evaluation and inspection of the Purchased Property at its sole cost and expense, and Seller agrees to provide any reasonably requested engineering data to Buyer in connection with such evaluation.

b. If Buyer elects not to exercise the Option, then Buyer shall provide written notice to Seller prior to the expiration of the Option Period of its intent not to exercise the Option.  Upon receipt of such notice from Buyer, this Agreement shall be null and void and the Escrow Agent shall return the Option Amount to Buyer.  Buyer will then promptly return to Seller any and all original data, manuals, drawings or any other original material that may be in its possession.

c. In the event Buyer provides written notice to Seller of its intent to exercise the Option within the Option Period, the Option Amount becomes non-refundable and Buyer shall have an additional 10 days to complete the purchase of the Purchased Property by duly executing the definitive sale agreement for the Purchased Property to be entered into by Buyer and Seller (the “Sale Agreement”) and depositing by wire transfer the balance of the Purchase Price with the Seller within the time given.

2.2
Upon Buyer’s exercise of the Option within the Option Period, Seller agrees to sell and convey and Buyer agrees to purchase and pay for, all of Seller’s interest in the Purchased Property in accordance with the terms and conditions of this Agreement and the Sale Agreement, such sale and conveyance to be effective only upon completion of the terms and conditions of the Sale Agreement. 

2.3
Notwithstanding any other provision hereof, upon Buyer’s giving notice to Seller of exercise of the Option, the Option Amount shall be released from escrow and paid over to Seller as an earnest money deposit (the “Deposit”).  The Deposit is non-refundable except in the event Seller is unable or unwilling to perform its obligations hereunder for any reason (except for material breach of any provision of this Agreement by Buyer), including but not limited to due to an act of God or other casualty loss resulting from destruction of the Purchased Property.
ARTICLE 3.

PURCHASE PRICE

3.1 The purchase price for the Purchased Property shall be US$82,400,000.00 (the “Purchase Price”).

ARTICLE 4.

SELLERS REPRESENTATIONS


Seller represents and warrants to and with Buyer that:

4.1 Seller is and until the Closing shall continue to be a limited liability company duly organized, validly existing and in good standing under the laws of the State of Delaware, and Seller is and until Closing shall continue to be duly qualified to carry on it business in said State.

4.2 Seller has all requisite power and authority to enter into this Agreement and to perform its obligations hereunder.

4.3 The execution, delivery and performance of this Agreement and the transaction contemplated hereby, have been duly authorized and fully performed by all requisite action on the part of the Seller.

4.4 This Agreement has been duly executed and delivered on behalf of Seller and, at the Closing, all documents and instruments required hereunder to be executed and delivered by Seller shall have been duly executed and delivered. This Agreement does, and such documents and instruments shall, constitute legal, valid and binding obligations of Seller in accordance with their terms, subject to applicable bankruptcy and other similar laws of general application. Seller has the full right, power and authority to sell the Purchased Property in accordance with this Agreement.

4.5 There are no bankruptcy or reorganization proceedings pending, being contemplated by or, to the knowledge of Seller, threatened against Seller.

4.6 Seller agrees that the Purchased Property is substantially depicted in Exhibit A.

4.7 Seller has good title to the Purchased Property, and the Purchased Property is free and clear of any burdens, liens, encumbrances, charges or security interests.

4.8 All of the representations and warranties herein made will be true and as of the Closing in the same manner and with the same effect as if this Agreement had been executed as that time and the representations and warranties had been made to relate to that time.

ARTICLE 5.

BUYER’S REPRESENTATIONS


Buyer Represents and warrants to and with the Seller that:

5.1 Buyer is and until the Closing shall continue to be a [_________________] duly organized, validly existing and in good standing under the laws of [___________], and Buyer is and until Closing shall continue to be duly qualified to carry on its business in the United States.

5.2 Buyer has the legal power and the right to enter into this Agreement and to perform its obligations hereunder. Subject to due execution hereof on behalf of Seller, this Agreement constitutes the valid and binding agreement of Buyer in accordance with its terms.

5.3 Buyer represents there are no bankruptcy or reorganization proceedings pending, being contemplated by or, to the knowledge of Buyer, threatened against Buyer.

ARTICLE 6.

COVENANTS OF SELLER

Seller Covenants and agrees that between the Effective Date and the Closing, it will:

6.1 Not act nor omit to do any act which would make the warranties and representations contained in Article 4 hereof untrue in any respect.

6.2 Not enter into any new agreements or commitments, other than entry into the Sale Agreement with Buyer, with respect to the Purchased Property or otherwise dispose of Purchased Property.

ARTICLE 7.

PRE-CLOSING CONDITIONS AND OBLIGATIONS


The following conditions and obligations shall apply between the parties before Closing, which conditions and obligations shall be fulfilled to the satisfaction of Buyer and Seller as a prerequisite to Closing.

7.1 Buyer or its customer shall make arrangements for the removal of the Purchased Property and or the storage of the Purchased Property at its own cost and expense commencing the day after Closing. Seller shall grant Buyer or Buyer’s agents free access to the site in order to remove the Purchased Property and shall further grant to Buyer sufficient time to remove the Purchased Property from the site.

7.2 Buyer shall, after inspection and approval, deposit with Escrow Agent, a signed copy of this Agreement, together with the Option Amount, in accordance with the terms of Article 2 of this Agreement.

7.3 Seller shall deposit with Escrow Agent, a signed copy of this Agreement in accordance with the terms of Article 2 of this Agreement.

7.4 Buyer and Seller shall duly execute the Sale Agreement on or before 10 days of the delivery by Buyer of a written notice to Seller of its intent to exercise the Option.

ARTICLE 8.

CLOSING

8.1 Subject to Buyer’s exercise of the Option within the Option Period and the fulfillment of the conditions provided in the Sale Agreement, the closing of the transactions contemplated in Section 2.2 hereof and in the Sale Agreement (the “Closing”) shall be held as set forth in the Sale Agreement, on or before 10 days after Buyer has delivered written notice to Seller of its intent to exercise the Option.

8.2 At the Closing, the following shall occur:

a. Seller and Buyer shall execute and deliver the Sale Agreement.

b. Seller and Buyer shall execute and deliver such conveyances, bills of sale, assignments, releases and other such instruments as may be necessary to convey and assign to Buyer, all of Seller’s interest in the Purchased Property as of the Closing, free and clear of all liens, encumbrances, charges and prior conveyances and assignments, sufficient to confer upon Buyer all of the rights and interest which Seller had at and as of the Effective Date.
c. Upon delivery to Buyer of the items listed in clause (a) and (b) above, Buyer shall deliver to Seller the Closing Payment (as defined in the Sale Agreement).

8.3
Upon Closing, all risk of loss and responsibility for insurance or other protection of the Purchased Property from damages, theft, loss or destruction, or for damages or injuries to third parties, shall pass from Seller to Buyer.

8.4
It is understood by the Parties that the Purchased Property was not manufactured by Seller and that Seller is not a merchant of equipment of that kind

ARTICLE 9.

INDEMNITY


From and after the Closing, the parties hereto agree as follows:

9.1 
Seller shall defend, indemnify and hold harmless Buyer, its officers, directors, 
employees, attorneys, agents, and affiliated companies from any and all losses (excluding 
loss of profits), liabilities, judgments, demands, suits, claims, expenses, fines, penalties, 
or assessments (including, without limitation, (a) attorney’s fees and (b) other costs and 
expenses of litigation), of any kind or character (excluding consequential damages) 
arising out of, in connection with, or resulting from (i) the ownership of the Purchased 
Property by Seller prior to the Closing, (ii) the breach by Seller of any of its 
obligations, representations, or warranties hereunder. Seller at its own cost and expense, 
may contest any such claims which may be thought by Seller to be unlawful or excessive. 
Buyer shall provide any assistance reasonably requested by Seller in connection with any 
such contest; provided, however, that at its election and at its sole expense, Buyer shall 
have the right to participate in the defense of any action against it.

9.2 
Buyer shall defend, indemnify and hold harmless Seller, its officers, directors, 
employees, attorneys, agents, and affiliated companies from any and all losses (excluding 
loss of profits), liabilities, judgments, demands, suits, claims, expenses, fines, penalties, 
or assessments (including, without limitation, (a) attorney’s fees and (b) other costs and 
expenses of litigation), of any kind or character (excluding consequential damages) 
arising out of, in connection with, or resulting from (i) the ownership of the Purchased 
Property by Buyer after the Closing, (ii) the breach by Buyer of any of its 
obligations, representations, or warranties hereunder. Buyer at its own cost and expense, 
may contest any such claims which may be thought by Buyer to be unlawful or excessive. 
Buyer shall provide any assistance reasonably requested by Seller in connection with any 
such contest.

9.3 
Such indemnities in Sections 9.1 and 9.2 shall not apply if the claims, losses, damages, 
liabilities, judgments, demands, suits, expenses, fines, penalties, or assessments arise 
from or are caused by the sole negligence of the party indemnified.

9.4 
The rights of either party hereto to indemnification hereunder are contingent on the timely 
receipt by the indemnifying party of reasonable written notice and documentation of a 
claim for indemnification.

ARTICLE 10.

LIENS, TAXES AND PRORATIONS

10.1 Seller’s representations, warranties and indemnities herein that there are no liens, encumbrances, charges or security interests on any of the Purchased Property to be sold to Buyer hereunder shall not survive the Closing.

ARTICLE 11.

SURVIVAL OF REPRESENTATIONS, WARRANTIES AND COVENANTS
11.1 Unless otherwise expressly provided herein, the warranties, representations, covenants, indemnities and other agreements herein contained shall not survive the Closing and shall not be merged with any document executed at the Closing.

ARTICLE 12.

WARRANTIES AND DISCLOSURES

12.1 
ANY ASSIGNMENT AND BILL OF SALE EXECUTED PURSUANT HERETO 
SHALL BE EXECUTED WITHOUT ANY WARRANTY OF TITLE, EXCEPT AS TO 
PARTIES CLAIMING BY, THROUGH, AND UNDER SELLER, EITHER EXPRESS 
OR IMPLIED, WITHOUT ANY EXPRESS OR IMPLIED WARRANTY OR 
REPRESENTATION AS TO THE MERCHANTABILITY OF ANY OF THE 
EQUIPMENT OR ITS FITNESS FOR ANY PURPOSE, AND WITHOUT ANY 
OTHER EXPRESS OR IMPLIED WARRANTY OR REPRESENTATION 
WHATSOEVER. IT IS UNDERSTOOD AND AGREED THAT BUYER SHALL 
HAVE INSPECTED THE PROPERTY AND, FOR ALL PURPOSES, HAS SATISFIED 
ITSELF AS TO THEIR PHYSICAL CONDITION, AND THAT BUYER SHALL 
ACCEPT ALL OF THE SAME IN THEIR “AS IS, WHERE IS” CONDITION. IN 
ADDITION, SELLER MAKES NO WARRANTY OR REPRESENTATION, EXPRESS 
OR IMPLIED, AS O THE ACCURACY OR COMPLETENESS OF ANY DATA, 
INFORMATION OR MATERIAL HERETOFORE OR HEREAFTER FURNISHED 
BUYER IN CONNECTION WITH THE CONDITION OR QUALITY OF THE 
PURCHASED PROPERTY. ANY AND ALL SUCH DATA, INFORMATION, AND 
OTHER MATERIALS FURNISHED BY SELLER SHALL BE PROVIDED TO 
BUYER AS A CONVENIENCE AND ANY RELIANCE ON OR USE OF THE SAME 
SHALL BE AT BUYERS SOLE RISK.
ARTICLE 13.

NOTICES

13.1 All notices and communications required or permitted under this Agreement shall be in writing, and any notice or communication shall be deemed to have been duly made if actually delivered or if mailed by registered or certified mail, postage prepaid, addressed to the parties at the following addresses or other such address as they my from time to time designate in writing.

Seller:
Satellite Senior Income Fund, LLC





623 Fifth Ave. 19th Floor

                                                                        New York, New York 10022





Buyer:
[__________________________]

ARTICLE 14.

MODIFICATIONS TO AGREEMENT

14.1 This Agreement may be supplemented, altered, amended, modified, or revoked by writing only, signed by both parties. The headings herein are for convenience only and shall have no significance in the interpretation thereof.

ARTICLE 15.

GOVERNING LAW


15.1
This Agreement will be governed by and construed in accordance with the laws of the 
State of New York applicable to a contract executed and performed in such State, without 
giving effect to the conflicts of laws principles thereof.  Any legal claim, suit, proceeding, 
or action brought by either Party against the other arising out of, in connection with, or 
related to this Agreement will be brought exclusively in any court of the State of New 
York located in the Borough of Manhattan in the City of New York.

ARTICLE 16.

INUREMENT

16.1 The provisions hereof shall inure to the benefit of the successors and assigns of the parties.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement this the day and year first written above.


BUYER




SELLER

[____________________]


Satellite Senior Income Fund, LLC


By:_________________________

By:___________________________


Printed Name:

                             Printed Name:

Title: _______________________

Title:_________________________

NOTE: Fax signatures are acceptable for agreement

EXHIBIT A
Item 1 – One General Electric Frame 7EA Gas turbine and generator with associated auxiliary equipment:

a) gas turbine serial number -298034
b) generator serial number - 436X001

Item 2 – One General Electric Frame 7EA Gas turbine and generator with associated auxiliary equipment:

a) gas turbine serial number-298035
b) generator serial number- 436X002

Item 3 – One General Electric Frame 7EA Gas turbine and generator with associated auxiliary equipment:

a) gas turbine serial number-298036
b) generator serial number- 436X003

Item 4 – One General Electric Frame 7EA Gas turbine and generator with associated auxiliary equipment:

a) gas turbine serial number-298037
b) generator serial number- 436X004

The above equipment excludes the existing de-humidification equipment for the Goods.
Item 5 – Insurance

Revised Binder #MSBN88946 / Assigned Policy #BL0700282 evidencing insurance coverage provided by Lloyd’s of London Syndicates & Companies of real and personal property of Seller comprising of four (4) General Electric Frame 7 EA gas turbine and generator sets (including all equipment associated therewith) whilst in storage in two (2) warehouses located at 505 Manor Avenue, Harrison, New Jersey 07029, for the term from April 5, 2008 to April 5, 2009, procured by McGriff, Seibels & Williams, Inc. as broker.

                                                                          EXHIBIT B
ESCROW AGREEMENT


THIS ESCROW AGREEMENT, attached to and made a part of that certain Option and Agreement of Sale and Purchase, is made this [__] day of April, 2008, by and between Satellite Senior Income Fund, LLC, (“Seller”) and [______________________], (“Buyer”).


In consideration of the mutual covenants and agreements contained herein and contained in the Option and Agreement of Sale and Purchase, the parties hereto agree as follows:

1.
Notwithstanding any of the terms or conditions of the Option and Agreement of Sale and Purchase, to which this Exhibit is attached and made a part thereof (the “Option Agreement”) the parties hereto agree that the deposit due upon the execution of the Option Agreement shall be paid by Buyer to Scott E. Brewer Co. L.P.A., as escrow agent (the “Escrow Agent”), which shall be held in escrow in accordance with the terms and conditions of this Escrow Agreement.

2. Upon the execution of the Option Agreement and this Escrow Agreement, Buyer will deposit the Option Amount in the amount of  US$8,240,000.00 (the “Option Payment”) with the Escrow Agent to the Escrow Agent’s account as specified in Annex 1 hereto. The disbursement of the Option Payment shall be in accordance with the following instructions:

(a) Should Escrow Agent receive a written certificate sworn to by an officer of Buyer stating that it has timely exercised the Option under the Option Agreement and that the Option Payment has been deposited with Escrow Agent, then Escrow Agent shall immediately deliver the Option Payment to Seller by wire transfer to the Seller’s account as specified on Annex 1 hereto.

(b) Should Escrow Agent receive joint written instructions executed by both Buyer and Seller, Escrow Agent shall deliver the Option Payment according to those written instructions.

(c) Should Escrow Agent receive a timely, written objection, concerning the certificate referred to in (a) above, Escrow Agent shall continue to hold any refundable Option Payment until it receives written instructions executed by both the Buyer and the Seller, or until it receives a valid court order affecting the Option Payment.

3. In consideration of the acceptance of this escrow by the Escrow Agent, Buyer and Seller agree jointly and severally for themselves, their successor and assigns, to indemnify and hold the Escrow Agent harmless from and against any liability it incurs, in good faith, to any other person or corporation or entity because of its having accepted the deposits hereunder, or in connection herewith, and to reimburse it for all its expenses, including, among other things, counsel fees and court costs incurred in connection with this.

4. The Escrow Agent is authorized  and directed to comply with and obey any orders, judgments, or decrees of any court related to this Agreement, whether or not in conformance with the instructions of the parties, and in case the Escrow Agent obeys or complies with any such order, judgment or decree of any court, it shall not be liable to any other person, firm or corporation due to such compliance.

5. The Escrow Agent shall not be personally liable for any act it may do or omit to do hereunder as Escrow Agent while acting in good faith, and in the exercise of its own best judgment in any act done or omitted by it pursuant to the advice of its own attorney  shall be conclusive evidence of that good faith.

6. These instructions may be altered, amended, modified or revoked by writing only, signed by all of the parties hereto, and approved by the Escrow Agent, upon payment of all fees, costs and expenses incident hereto.

7. No assignment, transfer, conveyance or hypothecation of any right, title or interest in and to the subject matter of this Escrow shall be binding upon Escrow Agent unless written notice of it shall be served upon the Escrow Agent and all fees, costs, and expenses incident to such transfer of interest shall have been paid.

8. Any notice required or desired to be given by the Escrow Agent to any other party to this Escrow may be given by mailing the same to such party a the address noted below, and notice so mailed shall, for all purposes hereof, be as effectual as though served upon that party in person at the time do depositing that notice in the mail.

9. The Escrow Agent shall have no duty to know or determine the performance or nonperformance or any provision of any agreement between the other parties hereto, and the original or a copy of any such agreement deposited with the Escrow Agent shall not bind said Agent in any manner. The Escrow Agent assumes no responsibility for the validity or sufficiency of any documents or papers or payments deposited or called for hereunder, except as may be expressly and specifically set forth in these instructions.

10. This Escrow Agreement will be governed by and construed in accordance with the laws of the State of New York applicable to a contract executed and performed in such State, without giving effect to the conflicts of laws principles thereof.  Any legal claim, suit, proceeding, or action brought by either party hereto against the other arising out of, in connection with, or related to this Escrow Agreement will be brought exclusively in any court of the State of New York located in the Borough of Manhattan in the City of New York.

11. The Escrow Agent may resign at any time by giving written notice by Certified Mail, Return Receipt Requested, to all of the other parties hereto, to be effective thirty (30) days after that notice has been deposited into the U.S. Mail. If a successor Agent has not been appointed within thirty (30) days after giving such notice of resignation, the Escrow Agent may petition any court of competent jurisdiction for the appointment of a successor Escrow Agent.

12. Any notice required or desired to be given by the Escrow Agent to any other party to this Escrow Agreement may be given by mailing to the address in the Option Agreement designated by the parties thereto.

In Witness whereof, the parties have executed this Escrow Agreement the date first written above.


SELLER




BUYER





Satellite Senior Income Fund, LLC,

               [_______________________]









By:_______________________


By:_________________________


Printed Name:____________________

Printed Name:________________________


Title:______________________


Title:________________________


ESCROW AGENT

Scott E. Brewer Co. L.P.A.

By:______________________________


_________________________________

ANNEX 1

ACCOUNTS

Escrow Agent Account:

Scott E. Brewer Co. LPA

Bank: Charter One Bank

      214 High Street

          Wadsworth, Ohio 44281

Type of Account: IOLTA Account

Routing No. 241070417
Account No. 0050002032

Seller Account:

Citibank

ABA:  021-000089

Acct. Name:  Morgan Stanley New York

Acct. No.  388-90774

F/F/C:  038-11424

Acct Name: Satellite Senior Income Fund


